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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, G egory
Schmi dt, commtted the offenses alleged in a Second Anmended
Adm ni strative Conplaint issued by Petitioner, and dated
Sept enber 6, 2002, and, if so, the penalty that should be
i nposed.

PRELI M NARY STATEMENT

In an Admi ni strative Conpl ai nt dated Novenber 21, 2000,

t hen Fl orida Conm ssioner of Education, Tom Gal | agher
(hereinafter referred to as the "Comm ssioner”), charged G egory
Schmidt with having violated certain of the statutory and rule
provi sions governing the conduct of teachers in Florida's public
schools. M. Schmdt tinely disputed the factual allegations in
the Adm nistrative Conplaint by executing an Election of Rights
formin which he elected the "Settlenent Option." By selecting
the Settlement Option, M. Schmidt elected to attenpt to

negoti ate a settlenent of the charges against himand, if that
effort failed, an "Infornmal" hearing on the charges.

In a letter dated April 19, 2000, counsel for M. Schm dt
requested renmoval of M. Schmdt's case fromthe April 26, 2002,
i nformal hearing agenda of the Education Practices Conm ssion
and the referral of the matter to the Division of Admnistrative

Hearings for a formal hearing.



By letter dated May 7, 2002, M. Schmdt's request for a
formal hearing was forwarded to the Division of Adm nistrative
Hearings for the assignnent of an admnistrative |aw judge to
conduct an evidentiary hearing pursuant to Section 231.262(5),
Florida Statutes. The matter was desi gnated DOAH Case
No. 02-02016PL and was assigned to the undersigned.

By Notice of Hearing entered May 31, 2002, the final
hearing of this case was schedul ed to commence July 25, 2002.
By Order Granting Continuance and Re- Schedul i ng Hearing, the
final hearing was re-schedul ed for Septenber 26 and 27, 2002, at
t he request of the Conm ssioner, who suggested that, due to
addi tional information, the Adm nistrative Conpl aint woul d have
to be anended.

Al though it was represented in the Conm ssioner's Mtion
for Continuance that a copy of an anended adm nistrative
conplaint was attached to the Mdtion, it was not, and, in fact,
t he amended admi nistrative conplaint has never been filed or
approved by this forum Neverthel ess, on Septenber 6, 2002, the
Conmmi ssioner filed a Motion to File Second Amended
Adm ni strative Conplaint. A Second Anended Adm nistrative
Conpl ai nt was attached to the Mdtion. Over objection of
M. Schmdt, the Mdtion to File Second Anended Adm nistrative

Conpl ai nt was accepted by an Order entered Septenber 17, 2002.



By Order Granting Continuance and Re- Schedul i ng Heari ng,
the final hearing was re-schedul ed for Cctober 30 and 31, 2002,
at the request of M. Schm dt because of ongoi ng di scovery
di sputes between the parties.

Prior to the comrencenent of the final hearing, the parties
filed unilateral pre-hearing statenments. The parties stipul ated
to two facts, which have been included in this Recommended
O der.

At the commencenent of the final hearing on October 30,
2002, the parties continued to argue about the disclosure of
i nformati on which M. Schm dt opined was protected by the
psychot herapi st-patient privilege. Due to this continuing
di spute, M. Schm dt requested a continuance of the hearing.
Thi s request was deni ed, but, in an abundance of caution, it was
ordered that the Comm ssioner would proceed to present his case-
in-chief, except as to the allegations of paragraph 6 of the
Second Anended Adm nistrative Conplaint, that the renmai nder of
t he hearing would be continued to a |ater date, and that, in the
interim the parties would be given an opportunity to further
address the question of privilege raised by M. Schm dt.
Petitioner presented his case-in-chief on Cctober 30 and 31,
2002, and the hearing was continued to February 4 and 5, 2003.

The parties were given until Decenber 13, 2002, to file

menor anda in support of their respective positions concerning



M. Schm dt's psychot herapist-patient privilege. The due date
was extended, at the request of M. Schmdt. Both parties filed
a nmenorandum of | aw di scussing the issue. On January 2, 2003,
an Order was entered addressing the issue and inform ng the
parties that specific rulings would be entered only as evidence
which M. Schm dt objected to as subject to the psychot herapi st -
patient privilege was offered in evidence.

When the hearing reconvened on February 4, 2003, the
Commi ssi oner was given an opportunity to present evidence in his
case-in-chief as to paragraph 6 of the Second Anended
Adm ni strative Conplaint and M. Schm dt was given an
opportunity to respond to the Conm ssioner's case. On
February 5, 2003, M. Schm dt represented that one of his
Wi t nesses, Donald A. Hans, was unable to appear to testify due
to illness. Wthout objection, M. Schm dt was granted | eave to
take M. Hans' deposition and late-file a transcript of his
testimony. The Commi ssioner was inforned that he would be
allowed to late-file rebuttal evidence to M. Hans' testinony.

At the portion of the final hearing conducted on Cctober 30
and 31, 2002, the Comm ssioner presented the testinony of Lisa
Vance, A. C., J. C, B. B., Annette Burris-WIlIlianms, David
Di anond, Joan Sutter, Jayne G eenberg, Victor Hernandez, M G
and his nother, Ms. M G, and M. Schm dt. The Comm ssioner

al so presented the deposition testinony of M. Schm dt



(Petitioner's Exhibit 23), and the deposition testinony of Debra
Dove (Petitioner's Exhibit 22). On February 4, 2003, the
Comm ssi oner concluded his case with the testinony of Carter
Wggins. M. Schmdt presented the testinony of Johnny diver
and he testified in his own behalf.

The Conmi ssioner offered 23 exhibits for identification as
"Petitioner's" exhibits. Petitioner's Exhibits 4, 5, 10, and 21
were not offered. Petitioner's Exhibits 1 through 3, 6, 7, 9,
11 through 20, and 22 through 23 were accepted into evidence. A
ruling on Petitioner's Conposite Exhibit 8 was reserved. The
Conm ssi oner did not provide the exhibit at hearing or with his
proposed order and, therefore, Petitioner's Conposite Exhibit 8
is hereby rejected. Respondent's Exhibits 1 through 9 were al so
adm tted.

M. Hans' deposition was taken on February 14, 2003. On
February 21, 2003, the Commi ssioner filed a Mdtion to Use
Deposition Transcript of Marck G ordani in Rebuttal, or in the
Al ternative, Petitioner's Motion to Re-Open Case. This Mtion
was objected to by M. Schmidt. By Order entered March 7, 2003,
the parties were infornmed that M. Gordani's transcript woul d
be reviewed and, if M. Gordani's testinony was in fact
rebuttal evidence, it would be admtted; if not rebuttal, the

transcript would be rejected. The Commi ssioner has not,



however, filed a transcript of M. Gordani's deposition
t esti nony.

On March 17, 2003, M. Schmdt filed the transcript of the
deposition testinmony of M. Hans. The transcript has been
mar ked as Respondent's Exhibit 10 and is hereby accepted into
evi dence.

By Notice of Filing of Transcript issued March 19, 2003,
the parties were inforned that the final vol unes of the
Transcript of the final hearing had been filed on March 18,

2003. The parties, pursuant to agreenment, therefore, were
infornmed that they had until April 7, 2003, to file proposed
recormended orders. On April 7, 2003, the Commissioner filed a
Motion to Extend Tinme to File Proposed Recommended Order. In
the Motion, the Conm ssioner requested a ten-day extension. The
Motion was granted. Both parties filed proposed orders on

April 17, 2003. The post-hearing submttals of the parties have
been ful ly consi dered.

On May 13, 2003, a Motion to Wthdraw was filed by counsel
for Respondent. The Mdtion is hereby granted.

FI NDI NGS OF FACT

1. The Departnent of Education, which the Conm ssioner is
the head of, is the state agency charged with the responsibility
to investigate and prosecute conplaints of violations of Section

231. 2615, Florida Statutes (2001), against teachers hol ding



Fl ori da educator's certificates. Sections 20.15 and 231. 262,
Fl orida Statutes.

2. The Education Practices Conm ssion (hereinafter
referred to as the "EPC'), is charged with the responsibility of
i nposing discipline for any violation proscribed in Section
231.2615(1), Florida Statutes. Section 231.2615(1), Florida
St at ut es.

3. Gegory Schm dt holds Florida Educator's Certificate
No. 609739, valid through June 30, 2003, covering the area of
Physi cal Education. At the tinmes material to this proceeding,
M. Schm dt was enployed by M am -Dade County Public School s
(hereinafter referred to as "M D Public School s").

4. Since March 1987 M. Schm dt has been a "teacher on
speci al assignnent” participating as a swnmng instructor in
the "Learn-to-SwimProgram"”™ The Learn-to-Sw m Programis part
of the Division of Life Skills and Special Projects of MD
Public Schools. As its nane suggests, the Programis intended
to assist students in the M-D Public Schools to |learn how to
swm The Executive Director of the Division of Life Skills and
Special Projects at all times relevant to this proceedi ng was
Dr. Jayne W Greenberg. Dr. Greenberg was the i medi ate
supervi sor of M. Schmdt's and the other teachers in the Learn-

to-SwimProgramat the tinmes relevant to this proceeding.



A. M. Schmdt's May 6, 1999, Confrontation with Lisa
Vance.

5. On May 6, 1999, M. Schm dt was teachi ng sw mi ng
cl asses to students from Jose Marti M ddl e School at Bucky Dent
Pool, located in Hi aleah, M am-Dade County, Florida.

6. In addition to M. Schm dt, Lisa Vance and David
D anond, Learn to Swim Program teachers, were al so conducting
cl asses at Bucky Dent Pool on May 6, 1999. Each teacher was
| ocated at a separate "teaching station” in the pool, wth
Ms. Vance's teaching station | ocated between M. Schm dt's and
M. Dianond's.

7. Ms. Vance had returned to teaching on that day, after a
brief absence due to illness. Wen she arrived that norning she
was nade aware that the swinmm ng instructors had been told by
sormreone® in adninistration that fermale students were to wear
t-shirts over their swmsuits, in and out of the pool.

8. M. Vance's last class of the day consisted of
approximately ten fenmal e students who were |ined up along the
edge of the pool. M. Vance, despite having been infornmed of
the t-shirt policy, had instructed her students to renove their
t-shirts while in the pool and they had conplied. M. Vance
el ected not to follow the policy due to safety concerns for her

students, safety concerns shared by Dr. G eenberg.



9. Wile Ms. Vance was teaching her class, M. Schn dt
wal ked to the pool deck where Ms. Vance was | ocated and told her
that it was the policy that femal e students were required to
wear t-shirts over their swmsuits at all tinmes. M. Vance
responded, saying sonething to the effect that she would talk to
himlater and that she woul d discuss the matter with the
principal, and M. Schmidt turned and wal ked away.? Al though
M . Di anond, who was approxi mately 25 yards away from Ms. Vance
and M. Schmdt, was aware that Ms. Vance and M. Schm dt were
tal king to one another, the tone of their voices was not | oud
enough for himto understand what they were saying.

10. M. Vance was annoyed with M. Schm dt for
interrupting her class to remnd her of the t-shirt policy. She
was al so annoyed that M. Schm dt was attenpting to tell her
what to do and acting "as though he was in charge.”

11. Wien her class ended, Ms. Vance, still annoyed, went
into the pool office where she found M. Schm dt and M. D anond
sitting. M. Vance wal ked up to M. Schnidt, who renmai ned
seated, and told himthat what he had said to her was
unpr of essi onal and that he was not to disturb her again while
she was teaching. Although Ms. Vance did not raise her voice,
it was obvious from her deneanor that she was angry with

M. Schm dt.
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12. In response to Ms. Vance's coments, M. Schm dt asked
her whet her she was going to throw a clip board at him despite
the fact that she was not holding a clip board. In response to
M. Schmdt's coment, Ms. Vance replied, "No, | don’t want to"
or words to that effect.® M. Schnidt did not, as he testified
at hearing, say to Ms. Vance words to the effect that "If you
hit me Iike you did Manny Hahn, 1'Il defend nyself."

13. M. Vance turned to begin gathering up her bel ongi ngs.
As she did, M. Schmdt, who was still sitting wth M. D anond,
told her, "I"ll kick your ass, you fucking bitch.” M. Vance
fini shed gathering her belongings and |left the building wthout
responding to this threat. After M. Vance |left, M. Dianond
adnmoni shed M. Schm dt for his "unprofessional” coment.

14. M. Schm dt suggested at hearing and in Respondent's
Reconmmended Order that he was intimdated or threatened by
Ms. Vance and that he nade his unprofessional statenent in order
to di ssuade her fromattenpting to harmhim |In particular, he
testified that he was afraid that Ms. Vance would throw a clip
board at him Hi s testinony in this regard was not persuasive.
The suggestion that Ms. Vance had approached himin a
"threateni ng manner," that she was "scream ng and ranting and
raving” at M. Schmdt, and "telling himthat she was going to
have himfired; and that she was going to call the police, the

School Board and Dr. Geenberg" is not supported by the

11



evidence. M. Schmidt, given his gender and size (six feet one
inch tall and wei ghing 210 pounds), the fact that M. D anond
was present, and the nature of Ms. Vance's comments and acti ons,
simply had no reasonable basis to be concerned in anyway for his
safety.

15. M. Vance was reasonably upset and concerned for her
physi cal safety because of M. Schmdt's threat that he would
"kick [her] ass.”™ Therefore, Ms. Vance asked M. Dianond to
assi st her avoid being alone with M. Schmdt in the future.
Despite her concern for her safety, Ms. Vance did not
imedi ately report the incident to Dr. G eenberg in the hope
that M. Schm dt woul d apol ogi ze and the incident could be
forgotten. This did not occur. Therefore, in a letter dated
June 10, 1999, Ms. Vance asked Dr. G eenberg that, upon her next
assignnent, she not be "teaned with G eg Schmdt." In support
of her request, she related the May 6, 1999, incident to
Dr. Geenberg. M. D anond al so signed the request as a
"W tness."

16. In response to Ms. Vance's June 10, 1999, letter,

Dr. Greenberg caused an investigation to be conducted about the
incident. After an investigation by the Ofice of Professional
St andards of M- D Public Schools, a conference-for-the-record was
held with M. Schm dt on Novenber 2, 1999. The conference-for-

t he-record was conducted by Sharon D. Jackson, the District

12



Director of the Ofice of Professional Standards and was
attended by M. Schmdt, Dr. G eenberg, Lilia Garcia, D strict
Director of the Division of Life Skills, and D a Falco and Steve
Gol dman, representatives of the United Teachers of Dade.

17. M. Schm dt was suspended as a teacher for 30 days by
M D Public Schools as a result of the May 6, 1999, incident with
Ms. Vance and other events not relevant to this proceeding.

18. At sonme tine during the school year follow ng the
May 6, 1999, incident and after an investigation of the matter
had been commenced, M. Schm dt tel ephoned Ms. Vance and
apol ogi zed to her.

19. The evidence failed to prove, as alleged in the Second
Amended Admi nistrative Conplaint, that M. Schm dt "attenpted to
file a lawsuit" against Ms. Vance or M. Di anond "because they
[ had] reported his behavior to school authorities.”

20. Athough M. Schmidt's threat to Ms. Vance was
unpr of essi onal and i nproper, the evidence in this case failed to
prove clearly and convincingly that his conduct constituted
"gross imorality" or an act of "noral turpitude.”

B. M. Schmdt's Threatening Comment About David D anond

21. During the fall of 2000 M. Schm dt was working with
Jo Ann Sutter, who was al so enployed in the Learn to Swim
Program as a paraprofessional swminstructor. M. Sutter had

known M. Schmdt for 15 to 16 years.

13



22. Between Septenber 5, 2000, and Cctober 24, 2000,
M. Schm dt nade a nunber of comments to Ms. Sutter about
M. Dianond' s involvenent or |ack thereof in the May 6, 1999,
incident with Ms. Vance. Anong other things, M. Schmdt told
Ms. Sutter that an investigation of the incident had been
instituted, that M. D anond was not present during the incident
and, therefore, was |ying about what he had heard.*

23. Anong the conmments M. Schmidt nmade to Ms. Sutter was
that "if he got fired, David Dianond was dead."® The conment was
made in a serious tone and without any sign that M. Schm dt was
kidding. M. Schmdt's threat, therefore, worried Ms. Sutter
and, after thinking about it a few days, she went to M. D anond
to report the threatening statenent.®

24. Gven his relationship to Ms. Sutter, it cannot be
concluded that M. Schm dt wanted or expected Ms. Sutter to
relate any of the comments he nade about M. Dianond, including
his comment about M. D anond being "dead" if M. Schm dt | ost
his job, to anyone, including M. Dianond. It is nore likely
than not, that M. Schmdt trusted that Ms. Sutter would not
repeat his comments. Therefore, the evidence failed to prove
that M. Schmdt's threatening | anguage was i ntended to
"interfere with [M. Schmdt's] coll eagues exercise of politica
or civil rights and responsibilities” or that it was made as a

"reprisal against any individual who has reported an all egation

14



of a violation of the Florida School Code or State Board of
Education Rules . . . ."

25. M. Dianond reported that Ms. Sutter had told himthat
M. Schm dt had made a threatening statenent and, on Cctober 30,
2000, he gave a witten statenent concerni ng what Ms. Sutter had
told himto Dr. G eenberg.

26. Although M. Schm dt's coment about M. D anond was
unpr of essi onal and i nproper, the evidence in this case failed to
prove clearly and convincingly that his conduct constituted
"gross immorality" or an act of "noral turpitude.”

C. M. Schmdt's Use of Excessive Force.

27. In January 2002 M G was an 1l-year-old male, sixth
grade student, attending Parkway M ddle Community School. M G
stood approximately five feet, two inches tall and wei ghed
between 70 and 100 pounds.

28. On January 24, 2002, M G attended a physica
education class which was taught by M. Schmdt. M G had
first met M. Schm dt the day before.

29. During the class, sone of the students were throw ng
rocks. Although the students were not throwi ng the rocks at one
anot her, one of the rocks, throwmm by M G ., one of M G's
classmates, struck M G on the leg. M G wal ked over to where

M G . was standing and asked if he had thrown the rock that had
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struck him M G. answered "yes." M G then asked M G to
apol ogi ze, but M G . refused.

30.. M G, angered by M G .'s refusal to apol ogi ze,
shoved M G . There then ensued a shoving natch between the two
boys. Neither of the boys, both of whomwere rather slight in
stature, actually threw a punch.

31. Before the shoving match could escal ate, M. Schm dt
intervened. He first put an armaround M G .'s neck, from
behi nd him (commonly referred to as a "choke hold"),’ forced one
of M G.'s arns behind his back, and forcefully pushed M G.
onto the concrete pavenment in a sitting position.

32. After placing M G. on the ground, M. Schm dt turned
his attention to M G, who continued to junp and prance around.
Bot h boys, still angry, continued to taunt each other verbally,
but M. Schm dt stood between them

33. M. Schmdt told M G to sit dowmm and when M G did
not conply, M. Schmdt, as he had wwth M G ., grabbed M G
from behind in a choke hold,® forced one of M G's arms behind
his back, and forcefully pushed M G, who was resisting
M. Schmdt's efforts to get M G to sit on the ground, face
first onto the concrete pavenent.

34. After hitting the pavenent, M G attenpted to get up
but M. Schm dt prevented himfromdoing so by placing a hand on

the back of M G's head with enough force that the left side of
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his face was forced onto the concrete. M G, who began to cry,
continued to struggle until M. Schm dt rel eased him

35, As M. Schmdt released M G's head and allowed M G
to get up, Annette Burris-WIlians® a teacher at Parkway M ddle
Community School, cane to see what had happened. She w tnessed
M G get up and proceed to walk hurriedly away from M. Schm dt
and in her direction. M G was crying and bl eeding fromthe
lip. She stopped M G until security personnel, who had al so
arrived as M. Schmdt released M G fromthe ground, took
M G away. As M. Schm dt, who had been followng M G, cane
up to her, Ms. Burris-WIlIliams asked M. Schm dt what had
happened, to which M. Schm dt matter-of-factly, callously, and
i naccurately replied: "He swng at nme. He got what he
deserved. "

36. As aresult of M. Schmdt's actions, M G suffered
abrasions to his forehead, primarily on the left side, and his
| eft shoulder, a bruise on the area around his |eft cheek bone,
and a laceration to his bottomlip, which required stitches to
cl ose.

37. The incident was subsequently investigated and
M. Schm dt was arrested and charged with child abuse. These
charges were still pending at the commencenent of the final

heari ng.
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38. The force used by M. Schmdt to subdue M G was
excessi ve and unnecessary. M G could have easily been subdued
by M. Schm dt, who was significantly |arger and stronger than
M G, had M G required subduing, with nuch | ess force.

M G, however, although still angry and excited, did not

requi re subduing. He was not making any real asserted effort to
get to M G ., because M. Schm dt barred his path by his nere
presence, he did not initiate any contact with M. Schm dt, and
he did not swing his fist at M. Schmdt or at M G. M G
nmerely nade the m stake of not following M. Schmdt's directive
to imediately sit down.

39. M. Schmdt's actions, under the circunstances, of
placing M G in a choke hold, twisting his arm behind his back,
pushing himto the ground, and pushing his face into the
concrete were inconsistent with the policies of the MD Public
School s concerning howto intervene in a fight.

40. M. Schmdt's actions, which caused physical injuries
to M G, exposed himto unnecessary enbarrassment or
di sparagenent, and failed to protect himfromconditions harnful
to M G's physical safety, constituted "gross immorality" and
acts of "noral turpitude.”

41. The evidence failed to prove clearly and convincingly,
however, that M. Schm dt acted under "col or of authority of the

| aws of the State of Florida" to violate M G's "legal rights.”
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D. M. Schmdt's March 4, 2002, Anger Managenent G oup
Meet i ng.

42. Pursuant to a Settlenent Agreenent entered into by

M. Schm dt and accepted by the EPC, described in further
detail, infra, M. Schm dt was participating in the Recovery
Net wor k Program (hereinafter referred to as the "RNP") during
March of 2002. As part of his participation in the RNP,

M. Schm dt attended an anger nmanagenent group neeting
(hereinafter referred to as the "G oup Session") on or about
March 4, 2002. The G oup Session was conducted by Carter
Wggins, a clinical social worker, who had been approved at that

time to provide services to individuals participating in the

RNP.

43. During the March 4, 2002, G oup Session, M. Schm dt,
who owns a .38 caliber revolver, told M. Wggins, "I have a
gun.” As aresult of this statenent, M. Wggins, out of

concern for the safety of the participants in the G oup Session,
di sm ssed the neeting. He also dialed M. Schm dt's hone
t el ephone nunber and spoke to soneone who identified hinself as
M. Schmdt's roommate. M. Wggins asked the "roonmate"
whet her M. Schm dt had any guns, to which the roonmate said
either "No" or "I don't know. "

44. \Wen M. Schm dt arrived hone after this incident, he

took his revolver out of his desk and gave it to Joe MIIigan,
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his roommate. He then asked M. MIligan to tel ephone

M. Wggins and tell himthat M. Schm dt had conplied with

M. Wggins' request that he turn his gun over to his roonmate.
M. MIligan conplied with M. Schm dt's request.

45, M. Wgqggi ns spoke with Deborah Dove about the events
of March 4, 2002, on March 5, 2002. Ms. Dove nade the follow ng
cont enpor aneous note in the RNP Educator Activity Log concerning
what Ms. Wggins told her during the conversation:

TC fromCarter Wggins; last night at anger

group Geg had two guns on Hm[sic] and was

angry. . . . Last night he had two Guns

[sic] on himand appeared expl osive. Wen

told M. Wggins was Going [sic] to cal

police, he indicated there woul d be a shoot

out; he also Stated [sic] there was a sense

of hopel essness because he was going to | ose

Everything [sic]; he ran out of the group.

M. Wggins called his home and his Roommat e

[sic] was able to get the guns fromhim

M. Wggins and He [sic] called Dr. Kahn

today and he will call RNP tonorrow. |

spoke to Carter At [sic] 4:15 PM and again

at 4:28 PM
Al though it is clear that Ms. Dove accurately reported what
M. Wggins reported to her on March 5, 2002, the evidence
failed to prove clearly and convincingly that these hearsay
statenents are accurate. Indeed, M. Wgqggins specifically
repudi ated al nost all of Ms. Dove's account of his conversation

with her and no other evidence was presented to prove this

hear say evi dence.
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46. A counseling session to discuss the March 4, 2002,
incident with M. Schm dt was scheduled by M. Wggins for
March 7, 2002. M. Wggins schedul ed the neeting because he
felt the need to discuss whether M. Schmdt required additiona
therapy as a result of what had happened on March 4, 2002. On
or about March 8, 2002, after M. Schm dt had m ssed the
March 7, 2002, counseling session, M. Wggins sent a letter to
M. Schm dt requesting that M. Schm dt contact his office.

M. Wggins ultimately referred M. Schm dt to a psychiatri st
because of the March 4, 2002, incident.

47. On June 5, 2002, M. Wggins wote to Ms. Dove and
i nfornmed her of the follow ng:

The purpose of this correspondence is to
update you regarding M. Geg Schmdt's
behavi or on March 4th, 2002, when during the
group session, he nade none specific

t hreatening remarks. This concern has been
clinically and appropriately addressed
during the course of the treatnent.

48. The evidence failed to prove clearly and convincingly
that M. Schm dt appeared at the G oup Session on March 4, 2002,
in an angry enotional state, that he had two handguns (or even
one), that he was advised by M. Wggins or anyone el se that the
police would be called, that M. Schm dt threatened a "shoot

out" if the police were called, that one or nore persons felt

threatened or fearful for their person as a result of
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M. Schmdt's actions that evening, or that, after |eaving the
session, M. Schm dt was "disarned."

49, While M. Wggins did eventually reluctantly admt at
hearing that M. Schmdt said "I have a gun,"” he evaded al
efforts of the Conm ssioner to elicit any further information
about the circunstances surrounding this statenent or the
context in which it was nmade. As a consequence, the evidence
does not clearly and convincingly prove what M. Schm dt neant

by his coment.°

Wt hout proof of the circunstances surroundi ng
the statenment or the context in which it was nade, any nunber of
meani ngs can be attributed to the statenent, including that

M. Schm dt neant to threaten M. Wggins or soneone el se at the
Goup Session or that he was sinply relating a fact, that he

i ndeed does have a gun, albeit, one that was tucked safely in a
desk at his residence when he nmade the statenment. Although

M. Wggins' reactions in response to M. Schm dt's statenent
may indicate that the coment was neant as a threat or at | east
a possible threat, M. Wggins refused to provide evidence to
support such a conclusion clearly and convincing. Consequently,
any concl usi on about what M. Schm dt neant when he said, "I

have a gun,” woul d be based upon nere specul ati on and not clear

and convi nci ng evi dence.
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E. Previous Disciplinary Action.

50. On or about Cctober 7, 1999, an Administrative
Conpl ai nt was issued against M. Schmdt. |In pertinent part,
the Cctober 7, 1999, Administrative Conplaint alleged the
foll ow ng factual basis for taking disciplinary action agai nst
M. Schmdt's teaching certificate:

3. On or about October 23, 1997, Respondent
made i nappropriate threateni ng and abusive
remarks toward one of his students Z H
Respondent called the student a "Black Bitch"
and a "Punk" and asked himto take a sw ng so
he, the Respondent, could knock him out.

51. On or about January 7, 2000, M. Schm dt agreed to and
did execute a Settlenent Agreenment resolving the charges of the
Cctober 7, 1999, Adm nistrative Conplaint. Although the
Settl enment Agreenment provides specifically that M. Schm dt, by
entering into the Settlenent Agreenent, "neither admts or
denies . . . the allegations set forth in the Petitioner's

Adm nistrative Conplaint . . . ", M. Schm dt agreed to the

foll owi ng disciplinary actions:

4. The Respondent agrees to accept a letter
of reprimand, a copy of which shall be placed
in his certification file with the Departnent
of Education, and a copy of which shall be
pl aced in his personnel file with the
enpl oyi ng school district.

5. The Respondent agrees, within sixty days

of issuance of the Final Order accepting this
settlenent agreenent . . . to undergo such
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eval uation relating to issues cited in the
Adm ni strative Conplaint, as determ ned by the
Recovery Network Programto be appropriate, to
submt to said evaluation by a qualified

provi der approved by the Recovery Network
Program and undergo any counseling or
treatnment as nmay be prescribed by said

prof essional. The Respondent shall provide
the EPCwith witten verification of

successful conpletion of the eval uation and
any reconmended treatnment.

6. The Respondent agrees that he shall be
pl aced on probation for a period of 2 years,
comenci ng upon the issuance of the Final
Order by the Education Practices Conmmi ssion
[ EPC] accepting this settlenent agreenent if
the Respondent is currently enployed as an
educator in Florida. . . . In the event that
t he Respondent's enploynent in the teaching
profession is interrupted for any reason prior
to the expiration of the probationary period,
the probationary period shall be tolled until
such tinme as the Respondent resunes enpl oynent
as an educator in Florida. As conditions of
probation, the Respondent shall:

(e) violate no law and shall fully conply
with all district school board regul ations,
school rules and State Board of Education Rule
6B- 1. 006; and,

(f) satisfactorily perform his assigned
duties in a conpetent, professional manner.

52. Waiving the statutory procedures of Section
231.2615(6), Florida Statutes (fornerly nunmber Section
231.28(6), Florida Statutes (1999)), for disciplining an

educator's teaching certificate for a violation of the terns of
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t he educator's probation, M. Schmidt, in executing the
Settl enent Agreenent, agreed to the foll ow ng:

7. In the event the Respondent fails to
conmply with each condition of probation set
forth herein, the Respondent agrees that the
Petitioner shall be authorized to file an
Adm ni strative Conplaint for sanctions up to
and including the revocation of his teaching
certificate based upon the violation of the
ternms of this agreenent.

53. On or about March 10, 2000, the EPC i ssued a Final

Order in the case of Tom Gal | agher, as Conmi ssi oner of Educati on

vs. Gregory Schmidt, EPC Case No. 99-0335-RT, at a neeting on

February 25, 2000, accepting the Settl enent Agreenent.

54. Pursuant to the Settlenent Agreement, M. Schmdt's
t wo- year probation period began to run March 10, 2000, and ended
on March 10, 2002.

55. In the Second Anended Adm nistrative Conplaint filed
inthis case, it is alleged that M. Schm dt violated his
probation and, thus, the terns of the Settl enment Agreenent, "by
commtting the acts described [in the Second Anended
Adm ni strative Conplaint]."

56. The incidents involving Ms. Lance described in
Section A, supra, took place before M. Schm dt was placed on
probation and, therefore, do not support the allegation that he

violated the terns of his probation.
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57. The incident involving M. D anond described in
Section B, supra, took place during Septenber or Cctober 2000,
and therefore, occurred during the probation period.

M. Schm dt's conment concerning M. Dianond, however, did not
constitute a violation of the "law' or "district school board
regul ations,” "school rules,” or "State Board of Education Rule
6B-1. 006. "

58. The incidents involving M G described in Section C
supra, took place on January 24, 2002, and, therefore, occurred
during the probationary period. To the extent those incidents
have been determ ned to be violations of "district school board
regul ati ons, school rules and State Board of Education Rule 6B
1.006," M. Schmdt violated the ternms of his probation.

59. Finally, the incidents alleged to have occurred during
the G oup Session on March 4, 2002, described in Section D,
supra, while occurring during the probation period, have not
been proved to constitute a violation of "district school board
regul ati ons, school rules and State Board of Education Rule 6B
1.006. "

G M. Schmdt's Effectiveness as an Enpl oyee of the M D
Publ i c School s.

60. The evidence failed to prove clearly and convincingly

that any of M. Schmdt's actions with Ms. Vance or M. D anond
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constitutes conduct "which seriously reduces his effectiveness
as an enpl oyee of the school board."!!

61. The evidence also failed to prove clearly and
convincingly that M. Schmdt's violation of the ternms of his
probation constituted conduct "which seriously reduces his
ef fectiveness as an enpl oyee of the school board.™

62. M. Schmdt's mstreatnent of M G, however, does
constitute conduct "which seriously reduces his effectiveness as

an enpl oyee of the school board."

CONCLUSI ONS OF LAW

A. Jurisdiction.

63. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da Statutes.

B. Bur den and Standard of Proof.

64. In the Second Anmended Adm nistrative Conplaint, the
Comm ssi oner has sought, anmong other penalties, the revocation
or suspension of M. Schmdt's teaching certificate. Therefore,
t he Conmm ssioner has the burden of proving the allegations in
t he Second Amended Admini strative Conpl aint by clear and

convi nci ng evidence. See Departnent of Banking and Fi nance,

Di vi sion of Securities and Investor Protection v. Gsborne Stern

and Co., 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510
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So. 2d 292 (Fla. 1987); and McKinney v. Castor, 667 So. 2d 387

(Fla. 1st DCA 1995).
65. C ear and Convinci ng evi dence has been defined as
evi dence whi ch

requires that the evidence nust be found to
be credible; the facts to which the

Wi tnesses testify nmust be distinctly
remenbered; the testinony nust be precise
and explicit and the wi tnesses nust be

| acking in confusion as to the facts in

i ssue. The evidence nust be of such wei ght
that it produces in the mnd of the trier of
fact a firmbelief or conviction, wthout
hesitancy, as to the truth of the

al | egati ons sought to be established.

Slomowi tz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

66. The grounds proven in support of the Comm ssioner's
assertion that M. Schmdt's teaching certificate should be
revoked or suspended nust be those specifically alleged in the

Second Anended Administrative Conplaint. See, e.g., Cottrill wv.

Departnment of Insurance, 685 So. 2d 1371 (Fla. 1st DCA 1996);

Ki nney v. Departnent of State, 501 So. 2d 129 (Fla. 5th DCA

1987); and Hunter v. Departnent of Professional Regulation, 458

So. 2d 842 (Fla. 2nd DCA 1984).

C. The EPC s Authority to Discipline Teaching
Certificates; The Charges Against M. Schm dt.

67. Section 231.28(1), Florida Statutes (1999), and
Section 231.2615(1), Florida Statutes (2000), give the EPC the

power to suspend or revoke the teaching certificate of any
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person, either for a set period of tine or permanently, or to
i npose any penalty provided by law, and the state sets out the
bases for the inposition of such penalties.

68. The Conmi ssioner has alleged in the Second Anended
Adm ni strative Conplaint that Respondent has commtted five
separate statutory violations and eight separate rule
violations, discussed in greater detail, infra. The statutory
vi ol ati ons which the Comm ssioner has alleged M. Schm dt
viol ated are Section 231.28(1)(c), Florida Statutes (Count 1),
Section 231.29(1)(f), Florida Statutes (Count 2), Section
231.28(1)(i), Florida Statutes (Count 3), Section
231.2615(1)(j), Florida Statutes (count 4), and Section
231.2615(1)(k), Florida Statutes (Count 5).'2 The rule
vi ol ations all eged by the Comri ssioner are Rules 6B-1.006(3)(a),
(e) and (f), and 6B-1.006(5)(c), (d), (f), (l), and (o), Florida
Adm ni strative Code.

69. In support of the alleged statutory and rul e
vi ol ati ons, the Conm ssioner has all eged essentially four
separate and distinct factual bases to discipline M. Schmdt's
teaching certificate: (a) the events surrounding M. Schmdt's
i nappropriate comment to Ms. Vance and the subsequent
t hreat eni ng comment concerning M. Dianond; (b) M. Schmdt's

treatment of M G; (c) M. Schmdt's actions at the G oup
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Session; and (d) whether these actions violated the terns of his
probation with the EPC.

70. Although the Comm ssioner has identified the acts
which M. Schm dt alleged commtted and the of fenses which the
Comm ssi oner believes were conmtted, the Conm ssioner has not
gi ven any indication, either in the Second Anended
Adm ni strative Conplaint or the Comm ssioner's proposed order
whi ch of the four separate factual events correspond to which
statutory and/or rule violations. The undersigned has,
therefore, been left to "guess" exactly which statutory and/or
rul e violations the Conm ssioner believes that M. Schmdt's
actions, proven by clear and convincing evidence, constitute.

If there was even a renote possibility that a proven act
constituted an alleged statutory or rule violation, that

possi bility has been consi dered, but not necessarily discussed
in this Recormended Order

71. The acts alleged in the Second Anended Adm nistrative
Conpl ai nt whi ch the Conmi ssi oner has proved be clear and
convi nci ng evidence that M. Schm dt commtted include the
fol |l ow ng:

a. On or about May 6, 1999, M. Schm dt, w thout
reasonabl e cause, engaged in a verbal dispute with Ms. Vance and
t hreatened her by saying, "I'Il kick your ass, you fucking

bitch,” causing her to fear for her physical safety;
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b. During October 2000, M. Schm dt nade a threatening
remark concerning M. D anond. That remark, however, was not
made to M. Di anond and was not intended to be repeated to
M . D anond,

c. On January 24, 2002, M. Schmdt willfully and
intentionally placed M G, who was 11 years of age, in a choke
hol d, held one of M G's arns behind his back, and shoved him
to the concrete pavenent where he then held M G 's face causing
severe personal injuries to M G M. Schmdt was arrested and
charged with child abuse;

d. Except for the comment made by M. Schm dt on My 6,
1999, the acts which have been proved by clear and convincing
evi dence took place while M. Schm dt was on probation with the
EPC.

72. The other acts alleged in the Second Anended
Adm ni strative Conplaint were not proved by clear and convi nci ng
evi dence.

D. Goss Imorality and Acts Invol ving Mral Turpitude.

73. In Count 1 of the Second Anended Admi nistrative
Conpl ai nt, the Conm ssioner has alleged that M. Schm dt
vi ol ated Section 231.2615(1)(c), Florida Statutes, which
provi des that a teacher may be disciplined if he or she "[h]as
been guilty of gross imorality or an act involving noral

turpitude. "
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74. The terns "gross imorality" and "an act involving
noral turpitude"” are not defined in Chapter 231, Florida

Statutes. See Sherburne v. School Board of Suwannee County,

455 So. 2d 1057 (Fla. 1st DCA 1984). Rule 6B-4.009, Florida
Adm ni strative Code, which applies to dism ssal actions
initiated by school boards against instructional personnel,
does, however, provide guidance as to the neaning of the terns
as they are used in Section 231.2615, Florida Statutes. See

Castor v. Lawl ess, 1992 W 880829 *10 (EPC Final Order 1992).

75. Rule 6B-4.009(2), Florida Adm nistrative Code, defines
"imorality" as follows:

Imorality is defined as conduct that is

i nconsistent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the

i ndi vi dual concerned or the education
profession into public disgrace or

di srespect and inpair the individual's
service in the comunity.

76. "G oss imorality" has been defined by the courts as
m sconduct that is nore egregious than nere "immrality":

The term "gross" in conjunction wth
"immoral ity" has heretofore been found to
mean "inmmorality which involves an act of

m sconduct that is serious, rather than

m nor in nature, and which constitutes a
flagrant disregard of proper noral
standards."” Education Practices Conm ssion
v. Knox, 3 FALR 1373-A (Departnent of
Education 1981).
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Frank T. Brogan v. Eston Mansfiled, DOAH Case No. 96-0286 (EPC

Fi nal Order 1996).
77. Rule 6B-4.009(6), Florida Adm nistrative Code, defines
"noral turpitude"” as foll ows:

Moral turpitude is a crine that is evidenced
by an act of baseness, vileness or depravity
in the private and social duties, which,
according to the accepted standards of the
time a man owes to his or her fellow man or
to society in general, and the doing of the
act itself and not its prohibition by
statute fixes the noral turpitude.

78. The court in State ex rel. Tullidge v. Hollingsworth,

146 So. 660, 661 (1933), observed that noral turpitude

i nvol ves the idea of inherent baseness or
depravity in the private social relations or
duties owed by man to man or by man to
society. . . . It has also been defined as
anyt hi ng done contrary to justice, honesty,
principle, or good norals, though it often

i nvol ves the question of intent as when
unintentionally commtted through error of

j udgment when wrong was not contenpl at ed.

79. In determ ning whether any teacher is guilty of gross
immorality or an act involving noral turpitude in violation of
Section 231.2615(1)(c), Florida Statutes, it must be renenbered
that "[b]y virtue of their |eadership capacity, teachers are
traditionally held to a high noral standard in a comunity."

Adanms v. Professional Practices Council, 406 So. 2d 1170, 1171

(Fla. 1st DCA 1981).
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80. Only one of the acts which the Comm ssioner has proved
by clear and convincing evidence in this case rises to | evel of
gross imorality or noral turpitude: M. Schmdt's use of
excessive force wth M G M. Schmdt has, therefore, violated
Section 231.2615(1)(c), Florida Statutes, based upon the factual
al | egati ons of paragraph 4 of the Second Anended Administrative
Conpl ai nt . 13

81. The other acts alleged in the Second Adm nistrative
Conpl ai nt whi ch have been proven, such as M. Schm dt's comrent
to Ms. Vance, his comment concerning M. Dianond, and the
vi ol ations of his probation do not constitute a "fl agrant
di sregard of proper noral standards” of something done "contrary
to justice, honesty, principle, or good norals."

E. M. Schmdt's Effectiveness as an Enpl oyee of the
School Board.

82. In Count 2 of the Second Amended Admi nistrative
Compl ai nt, the Comm ssioner has alleged that M. Schm dt
vi ol ated Section 231.2615(1)(f), Florida Statutes, which
provides that a teacher may be disciplined if he or she "has
been found guilty of personal conduct which seriously reduces
that person's effectiveness as an enpl oyee of the district
school board."

83. It has been held that the Conm ssioner nust present

cl ear and convi nci ng proof that a teacher has | ost his or her
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effectiveness in order to find that the teacher is in violation

of Section 231.2615(1)(f), Florida Statutes. In MNeill v.

Pi nel l as County School Board, 678 So. 2d 476, 478 (Fla. 2d DCA

1996), the court held that the school board had failed to neet
its burden of proving a teacher's "inpaired effectiveness" with
respect to a charge of imorality when

testinmony offered by school officials to

establish inpaired effectiveness was

unsupported by "specific information from

students, parents, or coworkers . . . ."

Two citizens testified as to why NtNell

shoul d be di sm ssed; however both were

unabl e to provide specific information

regarding the actual inpact of McNeill's

conduct on Pinellas County students.

84. It has also been held that it nmay be concluded that a
teacher has lost his or her effectiveness w thout such specific
proof where the "personal conduct” in which the teacher engaged
is of such nature that it "nmust have inpaired [the teacher's]

ef fectiveness.” Sumer v. School Board of Marion County, 666

So. 2d 175 (Fla. 5th DCA 1995). C . Purvis v. Marion County

School Board, 766 So. 2d 492, 498 (Fla. 5th DCA 2000) (M sconduct

of Purvis, who "lied under oath and resisted arrest” rose to a
"l evel of m sconduct which would support the inference that
Purvis' effectiveness as a teacher had been inpaired.").

85. The only act which the Comm ssioner has proved
M. Schdmt is guilty of which is so egregious that it "nmnust

have inpaired [M. Schmdt's] effectiveness" was his use of
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excessive force with M G Based upon his conduct with M G,
it is concluded that M. Schm dt has viol ated Section
231.2615(1)(f), Florida Statutes.

86. The other acts alleged in the Second Adm nistrative
Conpl ai nt whi ch have been proven are, however, not so egregi ous
as to give rise to any inference that M. Schmdt lost his
ef fectiveness as a teacher. This conclusion is supported by the
fact that he was suspended, rather than being fired, by the MD
Public Schools for his conduct with Ms. Vance and M. Di anond,
and Dr. Greenberg ultimtely testified that M. Schm dt had | ost
his effectiveness to participate in the Learn-to-Sw m Program
rat her than as an enpl oyee of the school board.

F. Violation of the Principles of Conduct for the
Educati on Prof essi on.

87. In Count 3 of the Second Anmended Admi nistrative
Conmpl ai nt, the Comm ssioner has alleged that M. Schm dt
viol ated Section 231.2615(1)(i), Florida Statutes, which
provi des that a teacher may be disciplined if he or she "[h]as
viol ated the Principles of Professional Conduct for the
Educati on Prof ession prescribed by State Board of Education
rules.”

88. The Principles of Professional Conduct for the
Educati on Profession are found in Chapter 6B-1.006, Florida

Adm ni strative Code. The particular principles which the
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Comm ssioner has alleged that M. Schnmidt violated are found in
Counts 6 through 13, which if proven, would constitute the

all eged violation of Section 231.2615(1)(i), Florida States.
Those principles and the conclusions as to whether M. Schm dt
viol ated them are as foll ows:

(a) Count 6: Rule 6B-1.006(3)(a), Florida Adm nistrative
Code, which provides that a teacher has an obligation to the
student to "nake reasonable effort to protect the student from
conditions harnful to learning and/or to the student's nental
and/ or physical health and/or safety.” Only one of the acts
whi ch t he Comm ssioner has proved by clear and convincing
evidence in this case violated this principle: M. Schmdt's
use of excessive force wwth M G M. Schmdt failed to protect
M G fromconditions harnful to his nmental and physical health
and safety. WM. Schm dt has, therefore, in violating Rule 6B-
1.006(3)(a), Florida Adm nistrative Code, has, consequently,

vi ol ated Section 231.2615(1)(i), Florida Statutes.

(b) Count 7: Rule 6B-1.006(3)(e), Florida Admi nistrative
Code, which provides that a teacher has the obligation to the
student to "not intentionally expose a student to unnecessary
enbarrassnment or disparagenent.”™ Only one of the acts which the
Commi ssi oner has proved by clear and convincing evidence in this
case violated this principle: M. Schmdt's use of excessive

force wwth M G M. Schmdt intentionally exposed M G to
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unnecessary enbarrassnment. M. Schm dt has, therefore, in
violating Rule 6B-1.006(3)(e), Florida Adm nistrative Code, has,
consequently, violated Section 231.2615(1)(i), Florida Statutes.

(c) Count 8: Rule 6B-1.006(3)f), Florida Adm nistrative
Code, which provides that a teacher has the obligation to the
student to "not intentionally violate or deny a student's | egal
rights.” The evidence failed to prove that M. Schdmt viol ated
this principle. Wile his treatnment of M G was uncalled for
it did nothing to violate M G's "legal rights."

(d) Count 9: Rule 6B-1.006(5)(c), Florida Adm nistrative
Code, which provides that a teacher "[s]hall not interfere with
a coll eague's exercise of political or civil rights and
responsibilities.” The evidence failed to prove that M.
Schm dt violated this principle.

(e) Count 10: Rule 6B-1.006(5)(d), Florida Adm nistrative
Code, which provides that a teacher:

[s]hall not engage in harassnent or

di scrim natory conduct which unreasonably
interferes with an individual's performnce
of professional or work responsibilities or
with the orderly processes of education or
whi ch creates a hostile, intimdating,

abusi ve, offensive, or oppressive
environnent; and, further, shall nake
reasonabl e effort to assure that each

i ndi vidual is protected from such harassnent
or discrimnation. (Enphasis added).

The evi dence proved that M. Schm dt's conment to Ms. Vance and

her resulting reasonable reaction thereto, violated this
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principle. By nmeking his harassing statenent to Ms. Vance,

M. Schm dt created a hostile and intimdating environnment which
Ms. Vance sought to be free of. M. Schmdt has, therefore, in

violating Rule 6B-1.006(5)(d), Florida Adm nistrative Code, has,
consequently, violated Section 231.2615(1) (i), Florida Statutes

(f) Count 11: Rule 6B-1.006(5)(f), Florida Adm nistrative
Code, which provides that a teacher "[s]hall not use coercive
means or prom se special treatnent to influence professiona
judgnents of colleagues.” The acts which the Conm ssi oner
proved in this case do not support a finding that M. Schm dt
used coercion to influence professional judgenents of his
col | eagues. Wiile he nmade a threatening comment about
M. D anond, that comment was not actually nmade to M. D anond
and, but for Ms. Sutton's inform ng M. D anond about the
coment, M. D anond woul d not have known it had been nade. The
Commi ssioner failed to prove that M. Schmidt violated this
principl e.

(g0 Count 12: Rule 6B-1.006(5)(n), Florida Adnmi nistrative
Code, which provides that a teacher "[s]hall seek no reprisa
agai nst any individual who has reported any allegation of a
violation of the Florida School Code or State Board of Education
Rul es as defined in Section 231.28(1), Florida Statutes.” Wile
t he Conmm ssioner proved that M. Schm dt nade a threatening

comment about M. Dianond, the evidence failed to prove that
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M. Schm dt nmade the threat to M. Dianond or that he intended
that M. D anond ever |earn about the coment. More
inportantly, the evidence failed to prove that M. Schm dt

i ndeed did or even intended to take any action agai nst

M. D anond. The Conmm ssioner, therefore, failed to prove that
M. Schm dt sought any reprisal against anyone.

(h) Count 13: Rule 6B-1.006(5)(0), Florida Adm nistrative
Code, which provides that a teacher "[s]hall conply with the
conditions of an order of the Education Practices Comm ssion
i nposi ng probation, imposing a fine, or restricting the
aut hori zed scope of practice.” By his treatnent of M G and,
to a | esser extent, Ms. Vance it has been concluded in this
Recommended Order that M. Schm dt has commtted sonme of the
violations of statutes and rules alleged in the Second Anended
Adm ni strative Conplaint. Therefore, M. Schm dt has viol ated
the terms of his probation. M. Schm dt has, therefore,
violated Rule 6B 1.006(5)(0), Florida Adm nistrative Code, and,
consequently, Section 231.2615(1)(i), Florida Statutes.

89. In Count 4 of the Second Anmended Admi nistrative
Conpl ai nt, the Conm ssioner has alleged that M. Schm dt
vi ol ated Section 231.2615(1)(j), Florida Statutes, which
provides that a teacher may disciplined if he or she "[h]as

ot herwi se violated the provisions of law, the penalty for which

is the revocation of the teaching certificate.” But for the
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violations of |law proved in this case, the evidence has failed
to prove that M. Schm dt "otherw se" violated any ot her
provi sion of |aw

90. In Count 5 of the Second Anmended Admi nistrative
Conpl ai nt, the Conm ssioner has alleged that M. Schm dt
vi ol ated Section 231.2615(1)(k), Florida Statutes, which
provides that a teacher may disciplined if he or she "[h]as
vi ol ated any order of the Education Practi ces Comm ssion."
M. Schm dt violated this provision for the sane reason that it
has been concl uded that he violated Rule 6B-1.006(5)(0), Florida
Adm ni strative Code, discussed in paragraph 88(h) of this
Recommended Order.

G Penalty.

91. Having proved by clear and convinci ng evi dence t hat
M. Schmdt commtted sone of the violations alleged in the
Second Anmended Adm nistrative Conplaint, Section 231.2615(1),
Florida Statutes, authorizes punitive action agai nst
M. Schmdt's teaching certificate. In determ ning what
puni tive action the EPC should take, it is necessary to consult
Rul e 6B-11. 007, Florida Adm nistrative Code, which contains the

di sci plinary guidelines adopted by the EPC. C. WIllians v.

Departnment of Transportation, 531 So. 2d 994 (Fla. 1st DCA

1988) (An agency is required to conply with its disciplinary

gui delines in taking disciplinary action against its enployees).
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92. After carefully considering the facts of this case in
light of the provisions of Rule 6B-11. 007, Florida
Adm ni strative Code, including the "aggravating and mtigating
factors" of Rule 6B 11.007(3), Florida Adm nistrative Code,
M. Schmdt's mstreatnent of M G, especially in violation of
the terns of his probation, warrant the revocation of his
teaching certificate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding that
Gregory Schm dt has violated Section 231.2615(1)(c), (f), (i),
and (k), Florida Statutes, and Rule 1.006(3)(a) and (e), and
1.006(5)(d), and (o), Florida Adm nistrative Code, and
permanently revoking his Florida Educator's Certificate.

DONE AND ENTERED this 16th day of My, 2003, in

Tal | ahassee, Leon County, Flori da.

LARRY J. SARTI N

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of My, 2003.

ENDNOTES

'/ There was evidence to suggest that it was the "principal",
presumably fromJose Marti M ddl e School, that established the
policy. There was al so hearsay evidence that the policy had
been established by a G na Covone, a "Departnent Head." The
wei ght of the evidence, however, failed to establish who

preci sely established the policy.

2/ The evidence failed to prove that Ms. Vance "responded to
Respondent's statenment by yelling expletives" as suggested in
Respondent's Proposed Recommended Order. The evidence al so
failed to prove that Ms. Vance "yelled coments which referred
to gender equity . . . that the policy was illegal and .

t hat she was going to have the Respondent fired." Proposed
finding of fact 9, Respondent's Proposed Recommended Order.

3/ M. Schnmidt's conment about throwing a clip board at hi mwas
a reference to an incident which had taken place between

Ms. Vance, Manny Hahn, and Donald Hans. M. Schmdt testified
at the final hearing, and it has been argued in Respondent's
Proposed Reconmmended Order, that because of what had all egedly
happened during that incident, M. Schmdt was afraid that

Ms. Vance was going to hit himwth a clip board. As found in
Fi ndi ng of Fact 14, M. Schmdt's testinony was not persuasive.

It is also concluded that what actually transpired between

Ms. Vance, M. Hahn, and M. Hans is not relevant to this
proceeding. If M. Schmdt's testinony that he was afraid of
Ms. Vance due to that incident were credible, which it is not,
all that would be rel evant about the incident and others that
M. Schmdt alluded to at hearing, is M. Schmdt's
under st andi ng or beliefs about those incidents. Since his
under st andi ng and beliefs about the incident were based solely
on what he had been told, what actually transpired i s not

rel evant.

4 The statements made by M. Schnmidt were made directly to

Ms. Sutter and Ms. Sutter testified credibly at hearing as to
what she heard M. Schm dt say. WMst of the relevant statenents
which Ms. Sutter heard and testified about at hearing do not
constitute "hearsay."
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"Hearsay" is defined in Section 90.801, Florida Statutes, as "a
statenment [an oral or witten assertion], other than one nmade by
the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the natter asserted.”

[ Enphasi s added]. Using a sinple exanple, if "A" testifies that
he heard "B" yell "fire," A s testinony about what he heard B
yell would be hearsay only if it were offered to prove that
there actually was a fire. |If offered to prove that, in
response to hearing B yell "fire," Aran fromthe building, it
is not hearsay. M. Schmdt's comments to Ms. Sutter were not
offered to prove the truth of his statenents, but only that he
made them His coments, as testified to at hearing by

Ms. Sutter, were not, hearsay.

®/  The Second Anended Adnministrative Conplaint alleges that

M. Schmdt "threatened to "kill" David D anond, who was present
during the [May 6, 1999] dispute and corroborated the statenents
of Ms Vance.”" In order to prove this allegation, it is not
necessary that the Conm ssioner prove that M. Schm dt indeed
meant to kill M. Danond; it is only necessary that the
Commi ssi oner prove that M. Schm dt nade the threat. M. Sutter
is the only witness that actually heard M. Schm dt make the
threat. Her testinony was not offered to prove the truth of

M. Schmdt's threat, just that he nade it, as all eged.

Ms. Sutter's testinony concerning what M. Schm dt said in this
regard is not, therefore, hearsay.

®/  To finish the point, M. Dianpnd s testinony about what
Ms. Sutter told himabout M. Schmidt's threat is indeed
hearsay. The truth of the factual allegation in the Second
Amended Admi nistrative Conplaint, however, does not depend in
any way on what M. Di anond knew or believed. Al that is
requi red was proof that M. Schm dt uttered the statenent and
Ms. Sutter presented that proof through her testinony.

'l The evidence failed to prove that M. Schmidt was actually
choking M G.

8 Again, the evidence failed to prove that M. Schm dt was
actually choking M G

°/ Ms. Burris-WIllianms, who narried subsequent to the events of

January 24, 2002, was known as Ms. Burris at the time of the
i nci dent.
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% |'n his deposition, Petitioner's Exhibit 23, M. Schmidt gave
an explanation for why he made this statenent. That expl anation
defies logic and is rejected as | acking truthful ness.

1) Dr. Greenberg did testify that M. Schmidt had lost his
effecti veness as a teacher, but her opinion was based upon an
accunul ation of acts and was not limted to his threat to

Ms. Vance or to the actions alleged in the Second Anended

Adm ni strative Conplaint which have been proved. Dr. G eenberg
also testified, when asked if she felt "he could remain in his
capacity as an enployee with the Dade County School Board," that
"My request was that he be noved out of the learn to swim
program" Transcript, Volunme 1, Page 235, Lines 2 through 6.

127 Al though Section 231.28(1), Florida Statutes, was renumnbered
in the 2000 Florida Statutes as Section 231.2615(1), no change
in the substance of the deeds proscribed in the sections was
made. In order to avoid confusion in this Recormmended O der

all further references will be to Section 231.2615(1), Florida

St at ut es (2000).

13/ The fact that M. Schnmidt was "arrested and charge with
chil d abuse"” does not, however, constitute gross immorality or
an act involving noral turpitude.

COPI ES FURNI SHED

Charles T. Witel ock, Esquire
Whi tel ock & Associ ates, P. A
300 Sout heast Thirteenth Street
Fort Lauderdale, Florida 33316

Gregory Schm dt
223 For bes Avenue
Tonawanda, New York 14150

Leslie A Meek, Esquire

Uni t ed Teachers of Dade

2200 Bi scayne Boul evard, Fifth Floor
Mam , Florida 33137

Kat hl een M Ri chards

Executive Director

Education Practices Comm ssion

325 West Gaines Street, Room 224-E
Tal | ahassee, Florida 32399
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Dani el J. Wodring, Ceneral Counsel
Departnment of Education

325 West Gai nes Street

1244 Turlington Buil di ng

Tal | ahassee, Florida 32399-0400

Mari an Lanbet h, Program Speci al i st
Bur eau of Educat or Standards
Departnent of Education

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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